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Thank you for your letter of 31 March 2017 asking for the Scottish Government's view on 

Petition no PE1633 by Mr Bill Alexander.  
 
I hope it is helpful to clarify that it is not a requirement for the Lord Advocate to give permission 
for a private prosecution to proceed. Rather, it is a requirement that the Lord Advocate's 

concurrence must be sought. If the Lord Advocate does not concur, however, a person wishing 
to prosecute privately may apply to the High Court. This procedure has been described in the 
following terms by Renton & Brown's Criminal Procedure:- 
 

The court will not lightly interfere with the discretion of the Lord Advocate, but, if it takes a 
different view form him, it may either direct him to give his concurrence or authorise the private 
party to proceed without it.1

 

 

Renton & Brown goes on to note that the High Court did so authorise a private prosecution to 

proceed, despite the opposition of the then Lord Advocate, in the case of J. &P. Coats Ltd v 
Brown in 1909.  
 
As a result, I would note that the Petition therefore seeks to make a change to Scots law to 

remove a requirement which does not, in fact, exist.  
 
I would like to make two further, more general, points. The first is that, as the briefing by the 
Scottish Parliament Information Centre (SPICe) points out, public prosecution of crime has 

proved generally satisfactory. Instances where aggrieved persons have sought private 
prosecution are very rare.  
 
The second is that the system in England & Wales does not necessarily guard individual rights 

any better than does the system in Scotland. As the SPICe briefing sets out, the right to bring 
private prosecutions in that jurisdiction is preserved by section 6(1) of the Prosecution of 
Offences Act 1985. However, section 6(2) of that Act sets out the right of the Director of Public 
Prosecutions to take over that prosecution at any stage. If the Director takes over a 

prosecution, any further procedure in that prosecution is as the Director chooses. He or she 
may decide to abandon such a prosecution -and there are instances where he or she has 
indeed done so. Once a private prosecution is authorised by the High Court in Scotland, the 
Lord Advocate has no such right to take over the prosecution, and abandon it.  

 
In conclusion, then, our view is that the Petition seeks a remedy for a situation that does not in 
fact exist under Scots law. More broadly, the Scottish Government believes that the system of 
public prosecution in Scotland works well, and we have no plans to adjust the current process 

by which a private prosecution can be initiated.  
 
In your letter, you mention 'health and safety outcomes'. As discussed during the Committee's 
consideration of this petition on 30 March, the criminal law on health and safety, like health and 

safety more generally, is reserved and the Scottish Government has no involvement in the 
investigation and prosecution of health and safety offences.  
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